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STATEMENT OF THE CASE.

This is an action brought by the plaintiff in error

against the defendant in error in the Circuit Court

of the United States in the Central Division of the

District of Idaho, to recover the value of 702,533 feet

of saw logs, at $3.50 per thousand feet, and of the



total value of $2,458.86, cut by defendant in error

during the vear 1901 from timber growing upon Sec-

tion 4, Township 9 North of Range 4 East; the south

west quarter (SW %) of the south west quarter

(SW %), the north half (N %) of the north east

quarter (NE %), the north east quarter (NE %.) of

the south east quarter (SE %), of Section Fourteen;

(14); and the east half (E }4) of the north east quar-

ter (NE %), the east half (E lA) of the south east

quarter (SE T4), the north west quarter (NW %) of

the south east quarter (SE %), the south east quar-

ter (SE %) of the south west quarter (SW %), of

Section Twenty-two (22), Township Ten (10), North

of Range Four (4) East; Section Twenty-nine (29);

the north half (N }4) of the north east quarter (NE %)

of Section Thirty-two (32), Township Eleven (11)

North of Range Five (5) East of the Boise Meridian,

and within the Boise, Idaho, Land District, said lands

belonging to the United States.

To the complaint, the defendant interposed his

answer wherein he admitted that the plaintiff was the

owner and entitled to the possession of the lands de-

scribed in the complaint, but denied that he had un-

lawfully entered upon said lands and cut or removed

timber thereupon of the value of .$2,458.86 or any value



or at all, and denied that he unlawfully converted any

timber cut on said lands to his own use.

As an affirmative defence, the defendant alleged that

he was a bona fide resident and citizen of the State

of Idaho; that during the winter of 1900-1901 he

entered into divers contracts with bona fide citizens

and residents of Idaho for the purchase and delivery

of saw logs at points upon the Middle and South

Forks of the Payette River, near Garden Valley in

Boise County; that in pursuance of these contracts,

the said parties acting for themselves delivered to the

defendant saw logs, a portion of which saw logs were

cut by the said parties from portions of the several

tracts of land described in the complaint, and that the

timber which was cut, was cut by bona fide residents

and citizens of Idaho, and that all the lands from

which the timber was cut were unoccupied mineral

lands of the United States and not subject to entry

under existing law except for mineral entry.

Said defendant further alleged that the saw logs in

question were cut to be manufactured into lumber to

be used exclusively for building, agriculture, mining

and domestic purposes within the state and mining

district in which the timber was cut, and that in the

cutting and removal of the saw logs, the parties cut-



ting and removing the same observed all lawful rules

and regulations then in force and theretofore promul-

gated by the Secretary of the Interior for the protec-

tion of the timber and of the undergrowth growing

upon said land and for other purposes as provided in

the act of Congress of June 3, 1878, entitled "An Act

Authorizing the Citizens of Colorado, Nevada, and

the Territories to fell and remove timber on the pub-

lic domain for mining and domestic purposes."

It was stipulated at the trial in open court between

counsel for the respective parties that the defendant

in error sought and procured the cutting of the timber

trees described in the complaint, to-wit, 702,533 ft.

B. M., at or about the time described in the com-

plaint, and that the aggregate of said timber was cut

in varying amounts from the several tracts or parcels

of land described in the complaint.

The case was tried by the court before a jury. It

was proven on the trial of the case that the defendant

paid $3.50 per thousand feet for the saw logs in ques-

tion upon the Payette River and that was the value

of said logs. It was also proven at the trial that the

defendant resided at Payette, Idaho, where he en-

gaged in agriculture and horticulture, and carrying

on a saw mill business; that he had carried on a saw
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mill business there for seventeen or eighteen years;

that his mill and lumber yard were locatedat Pay-

ette, Idaho, about one hundred miles from where the

saw logs in question were cut, and the logs were

floated down the Payette River to Payette, there to

be manufactured into lumber to be sold generally

around Payette.

Defendant testified that he was familiar with the

general character of the country along the Payette

River, where the timber was cut; that he had been all

over it twenty-five years ago, and that the country in

which the timber was cut was a mountainous country,

except the little valley of Garden Valley; that the

general appearance of the country indicated mineral

deposits. The defendant further testified that he had

not cut the timber in question for sale in the district

where cut, but for sale over southern Idaho in the

vicinity of Payette; that he had not been in the coun-

try where the timber was cut for eighteen years, and

then he went up there to look at the timber and not

to mine, and that he had made no investigation of the

character of the lands before he sent men in there to

cut the timber.

The defendant in error produced witnesses who tes-

tified that they had made a general examination of the



country from which the timber was cut and in some

places found stone and indications of quartz and had

panned the dirt along the stream and found colors,

but that there were no placer locations in the country

and no mining carried on there. Some of the wit-

nesses testified that the general appearance of the

country was such that it would lead a prospector to

prospect it for mineral with a reasonable expectation

of finding mineral.

It was further proven upon cross-examination of

the witnesses for the defense that the nearest placer

claim to Garden Valley was fifteen miles away; that

while there may have been quartz locations in the

vicinity of Garden Valley, yet the claims had never

been worked; that there had never been any mining

locations on the lands cut over; that the lands in

Garden Valley where the timber was cut had been

generally farmed as agricultural lands for thirty

years and the people living in the region of Garden

Valley were engaged in farming and that the country

was a farming and stock raising country.

The plaintiff introduced maps showing homestead

and timber entries of Twp. 9 N. of R 4 E; Twp. 10

N. of R. of E., and Twp. 11 N. of R. 5 E., including

the lands upon which the timber in question was cut,



which was for the purpose of proving that the lands

were capable of entry other than mineral entry.

Plaintiff further introduced testimony showing that

the land in Garden Valley and vicinity had been set-

tled as a farming and stock raising country for more

than thirty years; that during the last thirty years

there had been no mining in that country except in

one instance and that had been a failure.

Whereupon the court proceeded to instruct the jury

as to the law of the case, to portions of which in-

struction counsel for plaintiff in error duly excepted.

The counsel for plaintiff in error requested instruc-

tions in regard to the defining the meaning of mineral

lands within the meaning of the Act of Congress of

June 3, 1878, which the court refused to give; to

which refusal exceptions were taken.

The counsel for the plaintiff in error also requested

the court to instruct the jury that the rules and reg-

ulations of the Secretary of the Interior governing

the cutting of timber upon mineral lands must be

followed, and that inasmuch as the defendant in error

had failed to comply with such rules and regulations,

that the cutting was unlawful and the defendant

would be liable to the Government for the timber

cut, which instruction the court refused to give, to
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which refusal the counsel for the defendant in error

duly excepted.

The jury rendered a verdict in favor of the plain-

tiff in error and against the defendant in error in the

sum of three hundred ($300.00) dollars and judgment

thereon was duly entered.

The counsel for the plaintiff in error in due course

moved the court for a new trial upon the grounds of

error of law occurring at the trial, which motion was

by the court overruled.

The plaintiff in error now sues out this writ of

error.

ASSIGNMENT OF ERRORS:

I.

That the trial court erred in permitting the wit-

ness W. A. Coughanour, for the defense, over the

objection of the plaintiff in error, to testify, in sub-

stance, as f.o the general character of the country in

the vicinity of Garden Valley; that he knew of the

existence of mineral in the range between the Middle

Fork of the Payette River and the South Fork; that

he knew that mining had been done in there; that the

bedrock was bare of gravel deposits and that the

material that had been removed was in such quanti-



ties that no man would do it unless he received pay

for it; that he never saw a country that he would

sooner prospect than he would the great gravel beds

of the Basin; that he had not prospected the ground

but that he believed that it was a mineral country.

II.

That the trial court erred in overruling the motion

of the counsel for the plaintiff, to strike out the tes-

timony of the witness Lee Bunch, given upon behalf

of the defendant in error, in substance that he took

.the country surrounding Garden Valley to be a min-

neral country, having prospected from four to six

miles away from the vicinity of the lands where the

timber in question had been cut.

III.

That the trial court erred in instructing the jury,

over the objection of the plaintiff in error as follows:

1st. "The plaintiff's contention is that it is onlv

those lands which are known to contain mineral from

which timber can be taken. This clause, considered

alone, would sustain such contention, for it is onlv

lands known to contain mineral which are subject to

mineral entry, and not only that, but before they are
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subject to such entry they must have been located

and held as mineral claims according to the mining

law."

"But we must construe the whole act as one, and

not separately, its several clauses. The effect of the

construction asked for would be to limit this privi-

lege to actually located mining claims, for the very

good reason that as soon as ground is known to con-

tain mineral of value it is located as a mining claim.

From this construction two results would follow

which would render the law inadequate to carry out

the evident intention of its makers. 1st. It is clear

that the Act intends to provide for the use of a large

amount of timber. It is well known that legally lo-

cated mining claims cover but a very small portion

of the area of a mining district, so small they could

not supply the timber required for the varied pur-

poses for which Congress says it may be used. 2nd.

the timber on a mining claim belongs to the owner

of the claim, and other citizens have no right what-

ever to its use, but as the law does not limit the use

of timber to mine owners, but extends it to all citi-

zens, the construction would again overthrow the

objects of the law."
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"I therefore instruct you that the law includes as

mineral lands, not only those tracts in which mineral

has been actually discovered, and which have been or

could be, legally located as mining locations, but also

all other ground lying in reasonably close proximity

to or in the general neighborhood of such tracts, and

all such neighboring lands as have the general char-

acteristics of mining lands, even if mineral has not

been actually discovered therein."

"In this connection you must bear in mind that, as

a rule, the land in a mineral district and in the neigh-

borhood of mines, is of such a hilly, broken character

that it is utterly worthless for agriculture or other

purposes than mining and for the timber growing

upon it, and as Congress is presumed to have known

this fact, it is presumable that it is intended to in-

clude all such lands under the designation of mineral

lands, and with a view of granting the use of the

timber thereon, as stated."

IV.

That the trial court erred in instructing the jury,

over the objections of the plaintiff in error, as fol-

lows:

"The law does not say what quantity of mineral
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land must contain to constitute it strictly mineral,

but ground containing simply a trace of mineral, or

color, or containing it in such small quantities that a

miner would not expect it to even prove of value,

cannot be held as mineral, but when it contains suffi-

cient to encourage the miner to claim and locate it in

good faith as mining ground, and to work and de-

velop it in the reasonable expectation of finding

paying quantities, even if it never proves of value, is,

within the law, mineral land."

"The defendant claims that the land from which

they cut the timber comes within the definition of

the law which I have given you—this is the ques-

tion for you to determine. Are the lands so close to

a mining section that they might be taken as a part

of it? Are mines found in the neighborhood of these

lands, such mines, placer or ledge, as would encour-

age the miner to work them in the hopes of finding

pay and profit?"

V.

That the trial court erred in refusing to give to the

jury the following instructions requested by the plain-

tiff in error:
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1st. "The defendant in this case contends that the

saw logs in question were cut and removed from the

public lands of the United States under authority of

the Act of Congress of June 3, 1878, authorizing citi-

zens of certain States, of which Idaho is one, to fell

and remove for agriculture, mining and other domes-

tic purposes, any timber or other trees growing or

being thereon, said lands being mineral and not sub-

ject to entry under existing laws of the United States

except for mineral entry."

l,
I therefore instruct you on this point that in estab-

lishing the mineral character of the lands in question

the burden of proof is upon the defendant. The de-

fendant must show, not that the neighboring or ad-

joining lands are mineral in character, or that those

in dispute may hereafter by possibility develop min-

erals in such quantities as will establish their mineral

rather than their agriculture character, but that as a

present fact they are mineral in character, and this

must appear from the actual production of minerals

and not from any theory that they may produce it. In

other words, it is fact, not theory, that must control

and decide upon the character of this class of lands.

The Land Department of the United States has

adopted the rule that if the land is more valuable for
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agriculture or timber purposes than for mining, it is

not mineral land, although it may contain some meas-

ure of gold or silver. This is the only practical rule

of decision that can be applied to the subject; nor can

account be taken, in the application of this rule, of the

profits that would or might result from mining under

other and more favorable circumstances than those

which actually existed, or may be produced or expected

in the ordinary course of such pursuit or venture upon

the lands in question."

2nd. "I further instruct you that the statute does

not reserve any land from entry as a homestead, or

from entry under other laws of the United States ex-

cept mineral entries, because someone may claim or

work some portion of it as mineral ground without

any reference to the fact as to whether there are min-

erals in paying quantities upon the land or not.

Nothing short of known mineral upon the land, capa-

ble, under ordinary circumstances, of being worked at

a profit as compared with and gain or benefit that

may be derived therefrom when entered under the

homestead law, is sufficient to prevent such entry or

to establish the fact that the lands in question are

mineral within the meaning of the said Act of Con-

gress. The defendant must show by a preponder-
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ance of evidence that the lands are not subject to

entry under the homestead laws of the United States,

or under any other laws existing at the time of the

passage of this act."

3rd. "I further instruct you that it is admitted by

the defendant in this case that the timber in contro-

versy was cut from the lands described in the com-

plaint for the purpose of transporting it to Payette,

Idaho, a distance of one hundred miles from the place

of cutting, there to be manufactured into lumber for

sale and speculation."

"Upon this point I instruct you that the Act of Con-

gress of June 3, 1878, under the provisions of which

the defendant seeks to justify the cutting of said tim-

ber, does not include a license to cut timber for sale

and profit, and such license cannot be properly in-

cluded by implication."

"The right to cut timber under the said law is in

derogation of the rights of the public and must, there-

fore, be strictly construed and limited to the cases

clearly and unequivocally specified in the law. No
one has a right to go upon the public lands of the

United States, even though the lands be mineral, and

make the timber thereon an article of trade and com-

merce."
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"I therefore instruct you that the defendant, having

entered upon the public lands of the plaintiff and re-

moved timber thereon for the purpose of sale and

speculation, even though said lands may be mineral,

committed a trespass and is liable to plaintiff for the

value of the timber, and you should so find."

4th. "I instruct you that Congress has prescribed

certain conditions, designated in the statute, govern-

ing the cutting and removal of timber from mineral

lands of the United States, and therein it provides

that the cutting and removal must be subject to the

rules and regulations made in pursuance of such stat-

ute, such rules and regulations having the force and

effect of law. If the timber in question was cut and

removed from the public lands, even though the lands

might have been mineral within the meaning of the

Act of Congress of June 3, 1878, as contended by the

defendant in this case, without those who did the cut-

ting and removing having fully complied with the

rules and regulations of the Secretary of the Interior

governing the cutting and removal of timber from the

public lands, then such cutting and removal was un-

lawful, for which the parties responsible therefor, or

any one who might come into possession or ownership

of such timber so cut and removed, would be liable to
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the Government for damages. I instruct you that it

is necessary for the defendant in this case, in order to

justify the cutting and removal of the timber and lum-

ber from the lands in question, to show by a prepon-

derance of evidence that said cutting and removal was

done in compliance with all the rules and regulations

of the Secretary of the Interior governing the cutting

and removal of timber from mineral lands."

"The rules and regulations of the Secretary of the

Interior prohibit the cutting and removal of timber

from mineral lands for sale and speculation. The evi-

dence in this case, and the admission of the defendant,

show that he felled, cut and removed the timber in

question from said lands for sale and speculation. I

therefore instruct you that the action of the defendant

in so cutting, felling and removing said timber was in

violation of the said rules and regulations and, there-

fore, was unlawful, and the defendant is liable to the

plaintiff for the timber cut, and you must so find."

VI.

That the trial court erred in rendering a judgment

upon the verdict in favor of the plaintiff in error and

against the defendant in error in the sum of $300 00.



18

VII.

That the trial court erred in overruling the motion

of the plaintiff in error to have said verdict and judg-

ment set aside and cancelled and for a new trial.

BRIEF AND ARGUMENT:

The following are the propositions upon which we

rely to reverse the judgment of the trial court:

The trial court erred in permitting witnesses for

the defendant in error to testify to the mineral cha-

racter of the general country surrounding the partic-

lar lands from which the timber in dispute was cut,

extending from six to twenty miles away from said

lands.

II.

The trial court erred in its construction of the Act

of June 3rd, 1878, so far as it defined to the jury

what mineral lands were and not subject to entry

under existing laws of the United States except for

mineral entry.
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III.

The trial court erred in refusing to give to the

jury the special instructions requested by the plain-

tiff in error, as to what constitute mineral lands

within the meaning of said Act of Congress.

IV.

The trial court erred in refusing to give to the

jury the peremptory instruction asked by the plain-

tiff in error, directing the jury to return a verdict in

favor of the plaintiff in error and against the defend-

ants in error, for the reason that it had not been

shown that in the cutting of said timber in question

by the defendant in error, he had complied with the

rules and regulations of the Secretary of the Interior

governing the cutting of timber on public mineral

lands.

V.

The trial court erred in refusing to instruct the

jury, as requested by the plaintiff in error, that the

said Act of Congress did not contemplate or justify

the cutting of timber on mineral lands as an article

of trade or commerce, or for purely sale and specu-

lation and the shipping of said timber out of the

mining districts in which said lands are situated.
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VI.

The trial court erred in holding that the rules and

regulations of the Secretary of the Interior, so far

as they prohibited the cutting of timber on mineral

lands as an article of trade and commerce or for sale

and speculation, were invalid and should not be en-

forced.

The first three propositions involve the question as

to what are mineral lands within the meaning of the

Act of Congress of June 3, 1878.

The last three involve the question as to whether

it is lawful for citizens to go upon mineral lands of

the United Slates and make the timber thereon an

article of trade and commerce, and cut and remove

said timber therefrom for sale and speculation out of

the mining district in which said lands are situated,

violation of the rules and regulations of the Sec-

retary of the Interior? In other words, has the Sec-

right to make rules and regulations prohibiting the

retary of the Interior the cutting and removal of tim-

ber from public mineral lands for sale and speculation?

June 3, 1878, Congress passed an act entitled "An

act authorizing the citizens of Colorado, Nevada and
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the Territories to fell and remove timber on the pub-

lic domain for mining and domestic purposes."

20 Stat. '88-'89.

On the same day Congress passed an act entitled

"An act for the sale of timber lands in the States of

California, Oregon, Nevada, and in Washington Ter-

ritory," commonly called the Timber and Stone Act.

20 Stat. WW^l.
The provisions of this Act were extended to all the

public land states by the act of August 1, 1892. (27

Stat. 348).

The first mentioned Act, which may be called the

"Mineral Land" Act, is as follows:

"That all citizens of the United States and other

bona fide residents of the State of Colorado, or Ne-

vada, or either of the Territories of New Mexico,

Arizona, Utah, Wyoming, Dakota, Idaho or Montana,

and all other mineral districts of the United States,

shall be, and are hereby authorized and permitted to

fell and remove, for building, agriculture, mining, and

other domestic purposes, any timber or other trees

growing or being on the public lands, said lands being

mineral and not subject to entry under existing laws

of the United States, except for mineral entry, in

either of said states, territories, or districts of which
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such citizens or persons may be at the time bona fide

residents, subject to such rules and regulations as the

Secretary of the Interior may prescribe for the pro-

tection of the timber and of the undergrowth grow-

ing upon such lands, and for other purposes: Provided

the provisions of this Act shall not extend to rail-

road corporations
"

"Sec. 2. That it shall be the duty of the register

and receiver of any local land office in whose district

any mineral lands may be situated to ascertain from

time to time whether any timber is being cut or used

upon any such lands, except for the purposes autho-

rized by this Act, within their respective land dis-

tricts; and, if so, they shall immediately notify the

Commissioner of the General Land Office of that

fact; and all necessary expenses incurred in making

such proper examinations shall be paid and allowed

such register and receiver in making up their next

quarterly accounts."

"Sec. 3. Any person or persons who shall violate

the provisions of this Act or any rules and regula-

tions in pursuance thereof made by the Secretary of

the Interior, shall be deemed guilty of a misdemeanor,

and, upon conviction, shall be fined in any sum not

exceeding five hundred dollars, and to which may be
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added imprisonment for any term not exceeding six

months."

Section 4 of the Timber and Stone Act is as fol-

lows:

"That after the passage of this Act it shall be un-

lawful to cut, or cause or procure to be cut, or want-

only destroy, any timber growing on any lands of

the United states, in said states and territory or

remove, or cause to be removed, any timber from

said public lands with intent to export or dispose of

the same; and no owner, master, or consignee of any

vessel, or owner, director, or agent of any railroad

shall knowingly transport the same, or any lumber

manufactured therefrom; and any person violating

the provisions of this section shall be guilty of a

misdemeanor, and, on convtction, shall be fined for

every such offense a sum not less than one hundred

nor more than one thousand dollars: Provided, that

nothing herein contained shall prevent any miner or

agriculturist from clearing his land in the ordinary

working of his mining claim, or preparing his farm

for tillage, or from taking the timber necessary to

support his improvements, or the taking of timber

for the use of the United States: and the penalties
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herein provided shall not take effect until ninety days

after the passage of this Act."

The Act of March 3, 1891, in part, is as follows:

"And in the states of Montana, Idaho, North Da-

kota and South Dakota, Wyoming, and the District

of Alaska, and the gold and silver region of Nevada

and the Territory af Utah in any criminal prosecu-

tion or civil action by the United States for a tres-

pass on such public timber lands or to recover timber

or lumber cut thereon, it shall be a defense if the

defendant shall show that the said timber was so cut

or removed from the timber lands for use in such

state or territory by a resident thereof for agricul-

ture, mining, manufacturing, or domestic purposes

under rules and regulations made and prescribed by

Secretary of the Interior and has not been exported

out of the same, but nothing herein contained shall

operate to enlarge the rights of any railroad company

to cut timber on the public domain: Provided, that

the Secretary of the Interior make suitable rules and

regulations to carry out the provisions of this Act,

and he may designate the sections or tracts of land

where timber ma}r be cut, and it shall not be lawful

to cut or remove any timber except as may be pres-
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cribed by such rules and regulations, but this Act

shall not operate to repeal the Act of June third,

eighteen hundred and seventy-eight providing for the

cutting of timber on mineral lands." (26 Stat. 1093).

The above act is, in effect, an amendment to both

acts of June 3, 187S.

Nor. Pac. R. R. Co. vs. Lewis, 152 U. S. 366.

U. S. vs. Price Trading Co., 109 Fed. 239.

By the act of Feb. 13, 1893 (27 Stat. 444), the pro-

visions of the amendatory Act of March 3, 1891, supra,

were extended to New Mexico and Arizona, and by

the Act of March 3, 1901 (31 Stat. 1436), the provis-

ions of the said Act of March 3, 1891, were extended

to California, Oregon and Washington. By the act

of June 3, 1878 (30 Stat. 596-618-619), it was pro-

vided "That it shall be lawful for the Secretary of

the Interior to grant permits under the provisions of

the 8th section of the act of March 3, 1891 (being the

act referred to), to citizens of Idaho and Wyoming

to cut timber in the state of Wyoming west of the

continental divide on the Snake River and its tribu-

taries, to the boundary line of Idaho for agriculture,

mining and other domestic purposes, and to remove

the timber so cut to the State of Idaho."
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Section 24 of the act of March 3, 1891 (26 Stat.

1095-1103), authorized the President to set apart and

reserve as public reservation, public lands being for-

est or covered in whole or in part with timber or

undergrowth.

By the act of June 4, 1897 (30 Stat. 11 35), it was

provided, among other things, as follows:

"The Secretary of the Interior may permit, under

regulations to be prescribed by him, the use of timber

and stone found upon such reservations free of charge

by bona-fitle settlers, miners, residents, and prospect-

ors for minerals, for fire-wood, fencing, buildings,

mining prospecting, and other domestic purposes, as

may be needed by such persons for such purposes;

such timber to be used within the State or Territory

respectively where such reservations may be located."

The above acts, and parts thereof, set forth the

provisions under which license is granted to fell and

remove timber from the public lands of the United

States.

The first section of the act of Congress of June 3,

1878, or the "mineral act," authorizes the cutting of

timber "on the public lands, said lands being mineral

and not subject to entry under existing laws of the

United States except for mineral entry."
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We respectfully submit that it is clear from the

above provisions that the lands contemplated by sec-

tion one of the act are such lands as are recognized

as mineral lands and only subject to disposal under

the mining laws of the United States, and that the

term "mineral" is used in the various mining laws of

the United States.

By section 2318 of the Revised Statutes of the

United States Congress has defined mineral lands as

"all lands valuable for mineral,'' and said section pro-

vides that such lands "shall be reserved for sale ex-

cept as otherwise expressly directed by law."

Section 2319 of the Revised Statutes, in effect, pro-

vides that public lands containing valuable mineral

deposits shall be subject to mineral entry only.

By section 3 of the act of Feb. 28, 1895 (28 Stat.

6836), entitled "An Act to provide for the examina-

tion and classification of certain mineral lands within

the States of Montana and Idaho," Congress defines

lands as mineral "which, by reason of valuable miner-

al deposits, are open to exploration, occupation, and

purchase under the provisions of the United States

mining laws." In said section it was provided that

in determining whether certain lands were mineral

within the contemplation of the section, there should



28

be taken into consideration the mineral discovered or

developed on or adjacent to such lands and the geo-

logical formation of all lands to be examined and

classified, or the lands adjacent thereto and the reasonl

able probabilities of such lands containing valuable

mineral deposits because of its formation, location, or

character."

We respectfully submit that the definition of what

are mineral lands within the meaning of the Act of

Congress of June 3, 1878, was correctly stated in the

instructions which the plaintiff in error requested the

Court to give to the jury. The instructions re-

quested embodied the views and ruling of the Land

Department of the government as to what should be

deemed mineral lands. The Land Department has

held that such lands are mineral as are more valuable

for mineral than for agriculture purposes.

Davis vs. Weibold, 139 U. S. 392.

Colorado C. & I. Co. vs. U. S. 125 U. S. 507.

U. S. vs. Iron Silver M. Co., 128 U. S. 673.

Deffeback vs. Hawkes, 115 U. S. 392.

Cowell vs. Lammers, 10 Sawy. 346.

U. S. vs. Rend, 12, Sawy. 99.

U. S. vs. Copper Queen M. Co., 60 Pac. 885.

Alfred vs. Barnum, 45 Cal. 482-
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Merrel vs. Nixon, 15 Nev. 401.

Dughi vs. Harkins, 2 L. D. 193.

Mogalia Gold M. Co., vs. Ferguson, 6 L. D. 218.

Nicholas Abercombe, 5 L- D. 393.

John Davis, 7 L. D. 71.

Cutting vs. Reininghaus, 7 L- D. 265.

Creewell Mining Co., vs. Johnson, 8 L. D. 440.

Thomas J. Laney, 9 Iy. D. 83.

In construing the term "mineral" as used in said

section of the Act of June 3. 1878, we have given it

the same meaning as given by said Department and

the courts to the term mineral as used in section 2318

of the Revised Statutes (See Rule *20 of the "Rules

and Regulations governing the use of timber on pub-

lic mineral lands" promulgated Jan. 18, 1900 and ef-

fectiqe Feb. 15, 1900 (29 L. D. 371) which in part is

as follows:

"The land from which timber may be felled and

removed under the provisions of this Act must be

known to be of a strictly mineral character and

not subject to entry under existing laws of the

United States except for mineral entry."

The construction placed upon the law by the De-

partment of the Government whose duty it is to
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administer it is "entitled to the most respectful con-

sideration" by the courts and should not be disproved

without cogent reasons therefor.

Hastings etc. R. R. Co., vs. Whitney, 132 U. S.

357, and authorities therein cited.

Lavagnio vs. Uhlig, 71 Pac. 1046.

We are aware that the counsel for defendants in

error will rely upon the case of the U. S. vs. the Ba-

sic Company (121 Fed. 504), wherein this court sus-

tained the construction of the trial court of the law

of June 3, 1878, so far as the definition of the term

"mineral lands" is concerned. We are also aware

that the interpretation of this court, as given in the

Basic case, is the law of the case at present and we

assume that the court will adhere to its construction

of the law as given in the case.

However, we respectfully submit that the admis-

sion by the trial court, over the objection of the

plaintiff in error, of the testimony of T. G. Spencer

(Trans, p. 57), and of the witness Relf Bledsoe

(Trans, p. 59), as to the character of lands from

four to twenty five miles away from the lands which

the timber in question was cut, was error and result-

ed in prejudice to the plaintiff in error as was not

justified by the decision of this court in the Basic
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case that "the Act under consideration should be

construed with reference to the conditions prevailing

in the mining legions requiring that the taking of

the timber for mining and domestic purposes should

not be restricted to lands know to contain mineral in

paying quantities but should include such adjacent

lands as under all the conditions would not be deemed

to be subject to entry under any of the laws of the

United States except as mineral lauds; this right or

privilege being exercised under such regulations as

will preserve the timber for the benefit of the inha-

bitants engaged in or connected with the mining

industry."

Given the most liberal interpretation of the above

language of the court, we are unable to see how the

character of the lands from four to twenty miles

away would be competent in determining the charac-

ter of the lands in question, land so far away could

not be considered adjacent lands. The fact that

lands so far away were mineral lands could not

establish or tend to establish the character of the

lands in question. Nor would the lands in question

be considered mineral lands if lands from four to

twenty miles away were mineral lands, because such

lands could not be considered adjacent.
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In the case of U. S. vs. St. Anthony R. R. Co., re-

cently decided by the Supreme Court of the United

States, said case coming up from this court on a writ

of error, the court, in construing the meaning of the

word adjacent as applied to the Act of March 3, 1875,

granting to railroad companies the right to cut tim-

ber from lands adjacent to the line of its road for

construction purposes, held in substance, that adja-

cent lands could not be construed to be lands further

than two miles away from the line of road. If lands

further than two miles away from the lands upon

which the timber in question was cut could not be

held to be adjacent, then how could the fact that

lands so far away as the witness T. G. Spencer

and the witness Relf Bledsoe testified to, be competent

to establish the mineral character of the lands in

question. We respectfully submit that the permitting

of the introduction of testimony as to the character

of lands miles away from where the timber was cut,

for the purpose of establishing the character of the

lands in question was not justified by the decision of

this court in the Basic case, and was prejudicial

error.

Passing the question as to what are deemed miner-

al lands within the meaning of the Act of Congress
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of June 3, 1878, we come to the general proposition

as to whether the defendant in error had the right to

go upon mineral lands, assuming for the sake of

argument that the lands in question were mineral,

and cut and remove timber therefrom and transport

the same out of the mining district a distance of one

hundred miles and manufacture the same for sale and

speculation in violation of the rules and regulations

of the Secretary of the Interior. In this question is

involved the further question as to the right of the

Secretary of the Interior to make rules and regula-

tions prohibiting the cutting of timber on mineral

lands as an article of trade and commerce and for

sale and speculation.

Rule 5 of the "Rules and Regulations of the Sec-

retary of the Interior, promulgated and approved

Jan. 18, 1900, is as follows:

"No timber is permitted to be felled or removed

for purposes of sale or traffic, or to manufacture the

same into lumber or other timber product as an arti-

cle of merchandise, or for any other use whatsoever,

except as defined in section 4 of these rules and reg-

ulations."

Section 1 of the Act of June 3, 1878, provides that

timber may be cut from public lands for the purposes
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therein named, "subject to such rules and regulations

as the Secretary of the Interior may prescribe for

the protection of the timber and for the undergrowth

growing upon such lands and for other purposes:

Provided, the provisions of this Act shall not extend

to railroad corporations."

This statute is in the nature of a license law. It

permits that to be done which prior to its enactment

was unlawful, and which no officer of the govern-

ment had authority to allow.

The statute does not make an absolute grant of

the timber growing upon public lands. It is a license

granted conditionally. It is a license which becomes

operative only when there is a compliance with the

rules and regulations of the Secretary of the Interior.

These rules and regulations made in pursuance of

the law are the law.

Congress may enact a statute providing for per-

mission or license to cut timber upon the public

domain and clothe the Secretary of the Interior with

authority to grant or refuse such permission under

such rules and regulations as he may adopt and such

statute not be subject to the objection that it is a

delegation of legislative power.
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Williams vs. U. S., 138 U. S. 514.

Field vs. Clark, 143 Id. 649.

Cabe vs. U. S. 151 Id. 211.

In re Kollock, 165 Id. 526.

U. S. vs. Orinsbee, 74 Fed. 207.

U. S. vs. City Moline, 82 Id. 592.

Wilkins vs. U. S., 92 Id. 837.

U. S. vs. Daslevignis, et al, 118 Id. 199. 122 Id. 30.

The Cin. Wil. etc. R. R. Co. vs. Commissioners

of Clinton County, 1 Ohio St. 77.

We admit that authority has not been given in ex-

press terms, but it has been given by implication.

By Section 441 of the Revised Statutes of the United

States "the Secretary of the Interior is charged with

the supervision of the public business relating to the

public lands." In passing upon the above and other

sections of the Revised Statutes with respect to the

power and authority of the Secretary of the Interior

over the public lands of the United States, the Su-

preme Court, in King vs. U. S. Land Association, 142

U. S. 161, says:

"The Secretary of the Interior is the guardian of

the people of the United States over the public lands.

The obligations of his oath of office oblige him to see
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that the law is carried out and that none of the public

domain is wasted or disposed of to a party not en-

titled to it."

In the case of U. S. vs. Williams (138 U. S. 514), the

Supreme Court, in speaking in regard to the author-

ity of the Secretary of the Interior with reference to

the public lands of the United States says:

"It is obvious, it is common knowledge that in the

administration of such large and varied interests as

are intrusted to the Land Department, matters not

foreseen, equities not anticipated and which are there-

fore not provided for by express statute may some-

time arise and therefore the Secretary of the Interior

is given that superintending and supervising power

which will enable him in the face of these unexpected

contingencies to do justice."

It seems clear that Section 441 of the Revised

Statutes of the United States made it the duty of the

Secretary of the Interior to prevent the spoilation of

the public domain and conferred upon him the power

to preserve from destruction or waste the timber

thereon.

It it be argued that the Act of Congress of June 3,

1878, grants absolutely a license to individuals to cut

timber upon the public mineral lands it must then fol-
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low that said act repeals Section 441 R. S. U. S. to

the extent that it conferred upon the Secretary of the

Interior the power to preserve from destruction or

waste the timber upon public mineral lands.

The act of June 3, 1878, does not annul such power,

and says the Court, in Cope vs. Cope (137 U. 8. 682):

"Nothing- is better settled than that repeals, and the

same may be said of annulments, by implication are

not favored by the courts and that no statute will be

construed as repealed unless so clearly repugnant

thereto as to admit of no other reasonable construc-

tion."

We believe that it was clearly intended that the

license granted should be controlled by the Secretary

of the Interior, and it should be subject to such rules

and regulations as he might make from time to time

as changing conditions might require. That it was

intended by Congress that the Secretary of the In-

terior should exercise control over this license to cut

timber on mineral lands, and that he had power to

limit this license, is fully sustained by the Congress-

ional history of this act.

The original bill as it first passed the Senate and

as it was reported to the House (See Congressional

Record, part 4, 45th Cong. 2 Sess. pp 3327-3328), pro-
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vided that the license to cut timber on public mineral

land should be "subject to such rules and regulations

as the Secretary of the Interior may prescribe for the

protection of the undergrowth upon such lands."

The above provision was amended in the House so

as to read as it now stands, viz: "Subject to such

rules and regulations as the Secretary of the Interior

may prescribe for the protection of the timber and of

the undergrowth growing upon such lands and for

other purposes."

The amendment, as is evident by the wording of the

act and as clearly appears by the proceedings in the

House which led to its adoption, was added in order

that the Secretary of the Interior should have the

power to protect the timber and the undergrowth

upon the public mineral lands and the authority to

control the license provided by the proposed act. Just

what is meant by the clause in said act "and for other

purposes" does not clearly appear and no court has

yet felt called upon to construe it.

The general rule was laid down by the Supreme

Court, in the case of Nor. Pac. Railroad Co. vs.

Lewis, that the cutting of timber from mineral lands

must be done under the rules and regulations of the

Secretary of the Interior. We are unable to see why
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the Secretary, among other rules, may not make such

rules us will prohibit the cutting of timber on miner-

al lands for sale and speculation, or the making the

timber growing upon such lands an article of mer-

chandise.

It has been judicially decided that the Secretary

may prohibit the cutting of timber of less than eight

inches in diameter in order to protect the timber and

undergrowth and for other purposes.

U. S. vs. Williams, 17 Pac. 851.

U. S. vs. The Basic Co., supra.

In other words, he can refuse to grant permission

to cut timber less than eight inches in diameter.

"He may designate the tracts or sections of land

where timber may be cut." (See Act June 3, 1878,

26 Stat. 3093). The word "may," as used in the

statute, means "shall," and should be construed.

Sutherland vs. Statutory Construction, Sec. 462.

Black on Interpretation of Laws, pp. 155, 156,

338.

The power conferred upon the Secretary of the In-

terior to designate the tracts and sections upon which

timber may be cut, in effect confers upon him the

power to grant permission to cut on said tracts and,

impliedly prohibits cutting upon tracts not designat-
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ed by him. He is expressly authorized to grant

permits to certain persons to cut timber under the

amendment of July 1, 1898 (30 Stat. 597-618-619).

The Secretary of the Interior being empowered to

designate the only land upon which timber may be

cut, to refuse permission to cut upon other tracts, or

to cut trees less than eight inches in diameter, it

would seem that the license provided for can only be

exercised under his supervision and permission. This

view is strengthened when we consider the term "and

for other purposes" as it appears in the clause found

in the first section of the Act under consideration,

viz: "Subject to such rules and regulations as the

Secretary of the Interior may prescribe for the pro-

tection of the timber and of the undergrowth grow-

ing upon the land and for other purposes.

As we stated heretofore, the term "and for other

purposes" has not been judicially defined. While, as

stated by the trial court in U. S. vs. Mullen Fuel Co.,

118 Fed. 663, "reputable attorneys might well differ

as to the power conferred upon the Secretary of the

Interior in the clause 'and for other purposes,' yet

that it has distinct meaning and was employed ad-

visedly is obvious." As has been previously stated

this clause was not in the bill as it first passed the
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Senate but is part of the amendment added by the

House. Prior to the adoption of the amendment by

the House, the following proceedings were had (See

Cong. Record, part 4, 45 Cong. 2 Sess. 3328):

Mr. Ford: "Allow me to say that this bill seems

to allow unlimited license to cut timber on the public

lands to an unlimited number of persons * * * The

bill provides that the Secretary of the Interior may

make rules and regulations to protect the under-

growth but it does not provide that he may make any

regulations to protect the timber or to control the

unlimited license which is given by the bill to cut

timber. It seems to me that for the public good the

Secretary of the Interior ought to be authorized to

provide rules and regulations to govern the matter of

cutting timber on the public lands."

To control, to govern, and to limit the license pro-

vided by the bill and to lodge such control with the

Secretary of the Interior for the public good, seems

to have been the object and purpose of the amend-

ment.

It was a matter of common knowledge at the time

of the passage of the original Act as it is today, and

this applies with great force to Idaho, that in those

sections where the same applied, the agriculture,
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horticulture, and live stock interests were mainly

dependant upon the waters of rivers and streams

which are supplied and fed by the snows in the

mountains; that cities and towns and the various

agriculture and horticulture interests of the country

are dependent upon such streams, practically, for

their existence; that the timber upon the mountains

prevents the snow from melting suddenly and pre-

serves it to supply the streams during [the Spring

and Summer months when water is most needed.

That to denude the mountains of the timber would

cause the snow to disappear during the spring and

summer months, the streams to become dry at a time

when water is most needed and thus practically de-

stroy the interests dependent upon the waters and

cause.

It appears that Congress, at the time of the passage

of the act, was fully aware that no greater calamity

could be visited upon the people of the States and

Territories where this act applies than the indiscrim-

inate denuding of the public mineral lands of the tim-

ber growing thereon. It seems to us that in passing

said act Congress intended that it should be for the

benefit of the inhabitants engaged in or connected
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with the mining industry, and that in the mining dis-

tricts.

In this case the defendant in error went upon the

public lands in question and indiscrimately cut and re-

moved timber therefrom, transported it clear out of

the mining district to a distant part of the State and

there sold it to people in no way connected with the

mining industry or living in mining districts.

The ruling by the trial court, to the effect that the

Secretary of the Interior has no right to limit the

license to cut timber upon public mineral lands, is not

justified by the history surrounding the passage of

the act which shows the intent of Congress. Such a

ruling means the utter despoilation of the timber upon

mountainous public lands in the arid States to satisfy

the greed of timber operators who are trafficing in

said timber as an article of trade and commerce. We
do not believe that Congress ever intended any such

conditions to flow from the passage of the said act

under consideration.

It can fairly be presumed that Congress had in mind

these important factors when the act was passed and

meant to guard against the destruction of or damage

to the interests heretofore mentioned by giving con-

trol of the license provided for to the officers of the
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Government whose duty it is to see that no part of

the public domain is despoiled or damaged to the det-

riment of the public good.

When Congress amended the bill it undoubtedly in-

tended by the term "and for other purposes" to give

to the Secretary of the Interior the power to protect

from destruction or injury any interest conducive to

the public welfare which might be destroyed or dam-

aged by cutting the timber from any public lands.

The necessity of preserving timber upon the public

lands "for the purposes of securing favorable con-

ditions of water flows" is expressly recognized in the

act of June 4, 1897, (30 Stat. 11-35). In the same

act (page 35), it is expressly provided that license to

cut timber upon a forest reservation may only be

granted by permit of the Secretary of the Interior.

It is of equal, if not of greater, importance to the

public welfare that the license to cut timber on public

mineral lands should be subject to the control and

grantable only by the Secretary of the Interior, than

that he should control and grant the license to cut

timber upon forest reservations.

Sections 9 and 10 of the act of September 19, 1890,

(26 Stat. 426-454-455), prohibited the interference

with government works on navigable waters or "the
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erection of any obstruction, not affirmatively author-

ized by law, to the navigable capacity of any waters

in respect of which the United States has jurisdic-

tion." Section 7 of the same act, as amended by the

act of July 13, 1892, (27 Stat. 88-111), made it unlaw-

ful "to excavate or fill or in any manner to alter or

modify the course, location, condition, or capacity of

any port, roadstead, haven, harbor, harbor of refuge

or inclosure within the limits of any breakwater, or

of the channel of any navigable water of the United

States unless approved and authorized by the Secre-

tary of War."

Section 4 of the act of August 18, 1894, (28 Stat.

338-362), provided as follows:

"That it shall be the duty of the Secretary of War

to prescribe such rules and regulations for the use,

administration, ard navigation of any or all canals and

similar works of navigation that now are or that

hereafter may be owned, operated or maintained by

the United States, as in his judgment the public ne-

cessity may require."

"Such rules and regulations may be posted in

conspicuous and appropriate places for the informa-

tion of the public, and every person and every cor-

poration which shall knowingly and wilfully violate
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such rules and regulations shall be deemed guilty of

a misdemeanor, and, upon conviction thereof in any

district court of the United States within whose

jurisdiction such offense may have been committed,

shall be punished by a fine not exceeding five hundred

dollars, or by imprisonment (in the case of a natural

person)
;
not exceeding six months, in the discretion

of the court."

In the case of the United States vs. Ormsbee (74

Fed. 207), an indictment was held good charging

the defendant with "knowingly and willfully drawing

water" from a canal of the United States in violation

of the "rules and regulations prescribed by the Sec-

retary of War." In passing upon the motion to

quash the indictment the court among other things;

said:

"No person can have use either of water or works

except under permission and subject to any regula-

tions which may be imposed. Without such permis-

sion, the use would constitute trespass. In this case

Congress provides that permission may be granted

through rules and regulations to be adopted by the

executive department having charge of the works.

It is true Congress might prescribe the rules either

in general terms or in detail, but they are clearly of
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administrative rather than of legislative nature and

may be relegated entirely to any executive agency

either with or without direct provision of Congress.

The regulations so made constitute the only per-

mission for using the water, and without the permis-

sion there can be no claim of the right to use, I

presume, even without declaration of Congress to

that effect. But Section 7 of the Act of Sept. 19,

1890, as amended by the Act of July 13, 1893, clearly

prohibits any use unless approved and authorized by

the Secretary of War."

By the Act of June 4, 1897 (30 Stat. 11-55), the

Secretary of the Interior is empowered to make pro-

visions for the protection against destruction by fire

and depredations upon public forests and forest re-

servations, etc., and he is also authorized to make such

rules and regulations, and establish such service as

will insure the objects of such reservations, namely,

to regulate the occupancy and use and to preserve the

forests thereon from destruction.

In pursuance of the above the Secretary, on Dec

23, 1901, promulgated Rule 13, which prohibited the

use of reservations in certain states for the pasturing

of sheep.

In July 1902, Dastervignes and others drove 4,000
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sheep upon the Stanislaus Forest Reserve, in the

State of California, which had been created Feb. 2,

1897. The sheep were driven on the reservation in

violation of the above rule. The United States

brought suit in the United States Circuit Court for

the Northern Division of California to restrain Das-

levignis and others from pasturing their sheep within

said reservations. The defendants demurred to the

bill upon the ground that the Secretary of the In-

terior had no authority to make the rule in question

and they had the right to use said reservation for

pasturing under authority of Buford vs. Houtz (133

U. S. 320), which holds that uninclosed public lands

may be used for pasturage when no act of the Gov-

ernment forbids their use. The court overruled the

demurrer and granted the motion for a restraining

order pendenti lite.

In overruling the demurrer the Court (Judge Beatty

sitting, whose construction of the act of June 3, 1878,

is now under review), among other things, said (See

United States vs. Dastervignes et al, 118 Fed. 199):

"In many matters concerning which Congress is called

upon to legislate, and especially those which are under

the management of some chief department of the Gov-

ernment, it is impossible that all the minutiae for the
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enforcement of such laws can be foreseen and pro-

vided for by special provisions. Necessarily much

must be left to the executive officer. Congress indi-

cates the objects it has in view. It embodies in gen-

eral terms the matters to be accomplished and aims

to be reached and leaves the duty of enforcement to

the proper executive official. Hence the necessity, as

has been the practice since the institution of the Gov-

ernment, of authorizing such officers to make the

proper rule for the enforcement of the law."

Upon appeal by the defendants to this court, the

decision of the law court was sustained. This Court

said, among other things: "The Secretary of the In-

terior was authorized to make such rules and regula-

tions and establish such service as will insure the

objects of such reservations, namely, to regulate their

occupancy and use and to preserve the forests thereon

from destruction."

Does this language delegate any power to the Sec-

retary of the Interior to make a law or does it simply

confer upon the Secretary authority to adopt such

rules and regulations as to him may see fit and proper

in order to secure the objects for which the reserva-

tions were created, such acts to be exercised under

and in pursuance of the law enacted by Congress?
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Let us see. Congress cannot delegate its power to

make a law, but it can make a law to delegate a power

to an administrative officer to determine a fact or con-

dition of affairs in regard to which the law makes its

own action depend.

Rule 13 promulgated by the Secretary of the In-

terior is in accord with the provisions of the Act of

Congress and, in our opinion, was a valid and legiti-

mate exercise of the authority delegated to him to

make such rules and regulations as would insure the

objects of such reservation. The Secretary, by adopt-

ing this rule, acted simply as the arm that carries out

the legislative will. He did not invade any of the

functions of Congress. He did not make any law, but

he exercised the authority given to him and made

rules to protect the forests upon the reservations from

destruction. Such rules, within constitutional limits,

have the force and effect of law and it is the duty of

the courts to protect and enforce them in order to up-

hold the law enacted by Congress.

"The Secretary of the Interior having, under the

law, power to regulate the use and occupancy, and to

preserve the forests thereon from destruction," has

the right to prescribe such rules as will prevent the

entry upon such reservations of any class of live



51

stock which is found to be destructive of the objects

of the reservations.

In the last decisions cited, while they did not in-

volve the statute under consideration, they did involve

statutes which contain license features of similar im-

port to the statute in question, and such decisions

lend support to the theory that the license provided

for in the Act of June 3, 1878, was not absolutely

granted by said Act but was placed under the control

and supervision of the Secretary of the Interior.

By fair and reasonable implication, from the pro-

visions of Section 441 of Revised Statutes and the

provisions of the Act of June 3, 1878, supra, with its

amendments, the Secretary of the Interior is given

control of the license in question, also the power to

prescribe rules and regulations governing the grant-

ing of such license. It follows, therefore, that timber

may not legally be cut upon public mineral lands

without complying with such rules and regulations.

The defendant in error having cut the timber in

question in violation of the rules and regulations of

the Secretary of the Interior prohibiting the cutting

of timber on public mineral lands for sale and traffic,

committed a trespass for which he was liable to the

plaintiff in error, and the trial court should have so

held.
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We submit that in view of the foregoing, the judg-

ment of the trial court should be reversed and the

cause remanded.

Respectfully submitted,

R. V. COZIER,

U. S. Attorney for Plaintiff in Error.


